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UCPR r 95 – appointment of litigation guardian for person under legal incapacity – 
appointment of Public Trustee  
In Energex Limited v Sablatura [2009] QSC 356 the difficulty facing the applicant related not to its 
substantive rights, but to its ability to vindicate those rights without an effective respondent to the 
application. As Atkinson J commented in her judgment, this is an area in need of law reform. 
Facts 
The applicant, Energex Limited (“Energex”), proposed to undertake certain upgrade works to its 
electricity network. Sablatura had refused to allow Energex to attend to works on the registered 
easement which Energex had over the Sablatura’s land.  As a result, Energex applied to the Supreme 
Court for orders permitting it to enter the land for the purposes of exercising its rights under the 
easement, and restraining Sablatura from interfering with or obstructing the exercise of those rights. 
The evidence showed that the proposed works were in the public interest, and were both urgent and 
necessary. 
Issue 
The difficulty facing Energex was that there was no effective respondent to the application.  Sablatura 
had been the subject of an appointment made by the Guardianship and Administration Tribunal on 29 
April 2009. The Public Trustee of Queensland had been appointed to be his administrator for  
managing all financial matters except day-to-day finances and Centrelink payments.   
Fincancial matters are defined in Schedule 2 Part 1 of the Guardianship and Administration Act 2000 
(the Act), which provides that a financial matter for an adult is a matter relating to the adult’s financial 
or property matters.  These matters include “a legal matter relating to the adult’s financial or property 
matters.”  
This particular application concerned a legal matter relating to Sablatura’s  property. This is because it 
involved Energex’s rights as against Sablatura under a registered easement over real estate 
registered in his name.  
However, s 239 of the Act provides that it does not affect the Supreme Court, District Court or 
Magistrates Court rules regarding litigation guardians for persons under a legal incapacity.   
Legislation 
Under the Uniform Civil Procedure Rules 1999 (Qld) (“UCPR”) a person under a legal incapacity may 
only start or defend a proceeding by a litigation guardian appointed by the Court. 
UCPR r 93 provides:  
93 Litigation guardian of person under a legal incapacity 
(1) A person under a legal incapacity may start or defend a proceeding only by the person’s 
litigation guardian. 
(2) Except if these rules provide otherwise, anything in a proceeding (including a related 
enforcement proceeding) required or permitted by these rules to be done by a party may, if 
the party is a person under a legal incapacity, be done only by the party’s litigation guardian. 
(3) A party’s litigation guardian who is not a solicitor may act only by a solicitor. 
 
UCPR r 95 provides: 
95 Appointment of litigation guardian 
(1) Unless a person is appointed as a litigation guardian by the court, a person becomes a 
litigation guardian of a person under a legal incapacity for a proceeding by filing in the registry 
the person’s written consent to be litigation guardian of the party in the proceeding. 
(2) If the interests of a party who is a person under a legal incapacity require it, the court may 
appoint or remove a litigation guardian or substitute another person as litigation guardian.  
 
Application 
 
Atkinson J was satisfied that Sablatura was a person who was under a legal incapacity for the 
proceeding, and that it was in his interests to have a litigation guardian appointed to assert or protect 
his rights. Her Honour proposed to appoint the Public Trustee of Queensland.  
 
The  representative for the Public Trustee initially advised that the appointment would be refused 
under the power to refuse appointment provided in s 27(3) of the Public Trustee Act 1978 (Qld). 
However, following receipt of an offer from Energex to indemnify the Public Trustee for any costs 
incurred by it in acting as litigation guardian, and further instructions during an adjournment, the 
Public Trustee consented to its appointment as litigation guardian. 
 
It was ordered, by consent, that the Public Trustee be appointed litigation guardian of Sablatura, and 
that Energex pay the Public Trustee’s costs of and incidental to its acting as Sablatura’s litigation 
guardian. Further orders were then made granting Energex the relief it sought in the proceeding. 
 
Comment 
 
The difficulty raised in this case was resolved once the Public Trustee had agreed to act as litigation 
guardian. However, the case highlights issues that may confront an applicant or plaintiff in vindicating  
rights it may have against a person who is or becomes under a legal incapacity, if there is no-one 
other than the Public Trustee able to act as litigation guardian.  
 
Although the Public Trustee was the appropriate person to be appointed, Atkinson J noted with 
concern that the Public Trustee has the statutory power to refuse appointment. If that power is 
exercised, the applicant or plaintiff may be unable to vindicate its rights.  
 
Her Honour suggested that in such circumstances, either the Public Trustee Act 1978 (Qld) required 
amendment, or it would be necessary for the Court to look to another public official to perform this 
important public duty. When the Public Trustee is the administrator for such matters, it is difficult to 
envisage what other public official might be appropriate. As her Honour suggested, however, the 
Court would presumably have to look to the Attorney-General in the Court’s exercise of its Parens 
patriae jurisdiction over infants and those who lack legal capacity. 
 
Atkinson J noted that in the Western Australian case of Farrell v Allregal Enterprises Pty Ltd [2009] 
WASC 65, Pullin J recognised the need for law reform, though in a different statutory context. As her 
Honour concluded (at p 7):  
“This is a topic which is in need of law reform to clarify when the Public Trustee must act as 
litigation guardian particularly where there is no-one else willing and able to act. Such law 
reform should consider if conditions may be attached to the Public Trustee’s appointment 
particularly as to costs.”  
